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VIA FEDERAL EXPRESS

Nancy M. Morris, Secretary
Securities and Exchange Comrnission
100 F Street, N.E.

Washington, DC 20549-0609

Re:  SR-FINRA-2007-021
Comment re Proposed Rules for Dispositive Motions in FINRA Arbitrations

Dear Ms. Morris:

This letter is submitted pursuant to the opportunity extended in SEC Release 34-
57497 to comment on proposed amendments to FINRA Rules 12206 and 12504 in regard
to motions to dismiss. We have been privileged to represent member firms and the
financial industry along with their employees both in court and in FINRA (previously
NASD and NYSE) arbitration proceedings for many years. Over the last two decades,
the arbitration auspices of the NYSE and NASD have become the primary — but far from
exclusive — forum for the resolution of investor claims.

We believe the amendments as presently proposed are ill-founded, and will
invariably result in serious inequity and an improper “unleveling” of the playing field

with a result the seriousness of which cannot be overemphasized.

THE PREMISE OF THE RULE

A primary motivating factor for the rule is the assertion that motions to dismiss
are being made by some parties with increasing frequency, sometimes repetitively, and
with little chance for substantive success, seemingly only to impede the arbitral process.
In our thirty-five years of representing the financial community and in our service as
arbitrators, we have never once witnessed that phenomenon. And while we cannot speak

for the experience of others, any remedy should deal with the abusers, not the process.
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Restricting the right to bring such motions, virtually to the point of banishment, is

without doubt overkill. It is tantamount to banning automobiles on a turnpike because
some drivers on some occasions exceed the speed limit. FINRA and its arbitrators have
the express and inherent authority to deal with abusive behavior when and if it occurs in
a given arbitration proceeding. There is no need to limit all motions to dismiss merely
because of anecdotal reports that the opportunity to bring such motions has been abused.

We also note in the commentary supporting the amendments conflicting
experience. One commentator decries the declining win/loss ratio which the writer
attributes to the rise in number and to the granting of dispositive motions. Yet another
commentator says such motions are generally denied, and thus were brought only to
increase costs and delay hearings. Obviously motions that are granted by a panel are not
“abusive.” Meritorious dispositive motions should not be banned or circumscribed; truly
frivolous ones should be dealt with appropriately.

It is clear that some portion of the claimant’s bar seeks to deny respondents any
opportunity to achieve dismissal of worthless claims in a summary or at least accelerated
procedure. This is due to the obvious tactical advantages that result when a hearing is
forced in every occasion. The opportunity for a sympathetic performance that might
prevail over logic and what the law requires may be attractive to some, but it is totally
inconsistent with principled concepts of procedural faimess to all parties. Equally
obvious, but even more pemicious, is the resulting automatic infliction, no matter how
unmeritorious the claims, of a minimum settlement value — often well into five or six
figures. This is because respondents will be required to incur the significant costs of
attorneys’ fees, distant travel and lodging, lost income, and the lost services of valuable
employees that will be required for days and days of hearings, all involving a case that
logically and justifiably will be dismissed at the end of days or weeks of hearings, even
though the case would likely have been dismissed upon a properly lodged, opposed, and
argued motion months before. The amendment’s creation of significant “settlement

value,” in every instance, and with no relation whatsoever to merit, serves no valid
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purpose. The amendments’ most assured result will be a tidal wave of meritless claims
filed only to extort the necessary defense costs from respondents.

The suggestion that such motions late in the process are made to disrupt
scheduled hearing dates must be considered in light of the claimant bar’s frequent
argument that all discovery should occur first.! When discovery deadlines generously
run to within only weeks or a month or two of the hearing dates, this forces the
dispositive motion to be made in that very brief window.

Similarly, claims that rotions are later renewed when they were denied earlier is
not per se indicia of “abusive”. Claimants counsel frequently argue an earlier motion is
“premature,” all but inviting its renewal later in the proceeding.

The amendments’ strong preference that motions generally be made only after the
claimants’ case presentation creates great difficulties, both in logic and in expense.
Firstly, the purpose of a dispositive motion is to forego and to avoid the substantial
expense of defense preparation and attending the hearing. To make the motion only after
days or weeks of claimants’ case presentation all but nullifies the dismissal motion’s
most important objective. Not only are all defense costs incurred and imbedded before
the motion is made, respondents still must incur the entire cost of case preparation and
must be fully prepared to proceed if the motion is not granted. Nothing has been saved in
such cases.

Secondly, and as Professor Seth Lipner’s commentary noted, the insertion of a
motion to dismiss between the claimants’ case and the respondent’s case presentation
also renders the accurate scheduling of hearing dates all but impossible. When five
consecutive days are initially set aside, and claimant rests late on Wednesday afternoon,

any serious presentation and deliberations concerning a well-founded dispositive motion

' This argument may at time have merit, but generally does not, for the reasons and examples discussed
later herein.















